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LAW400, Trimester 3 2017 
PART A 


You must answer the following question. 


Part A is worth 75% of your examination mark. 


QUESTION 1. 


Some extracts from the (fictional) Migration Act 1959 (Cth) are presented here: 


37A Temporary safe haven visas 


(1) There is a class of temporary visas to travel to, enter and remain in Australia, to be 
known as temporary safe haven visas. 


(3) The Minister may, by notice published in the Gazette, shorten the visa period of a 
temporary safe haven visa so that the visa ceases to be in effect on the day specified 
in the notice if, in the Minister’s opinion, temporary safe haven in Australia is no longer 
necessary for the holder of the visa because of changes of a fundamental, durable 
and stable nature in the country concerned. 


(4) If a notice under subsection (3) is published in the Gazette, the Minister must cause a 
copy of the notice to be laid before each House of the Parliament within 3 sitting days 
of that House after the publication of the notice, together with a statement that sets 
out the reasons for the notice, referring in particular to the Minister’s reasons for 
thinking that changes of a fundamental, durable and stable nature have occurred in 
the country concerned. 


(5) If a notice under subsection (3) is published in the Gazette and has not been revoked 
by the Minister, then the visa ceases to be in effect on the day specified in the notice, 
despite any other provision of this Act. 


474 Decisions under Act are final 
(1) A privative clause decision: 
(a) is final and conclusive; and 


(6) must not be challenged, appealed against, reviewed, quashed or called in question 
in any court; and 


(c) is not subject to prohibition, mandamus, injunction, declaration or certiorari in any 
court on any account. 


(2) In this section, a privative clause decision means a decision of an administrative 
character made, proposed to be made, or required to be made, as the case may be, 
under this Act or under a regulation or other instrument made under this Act. 


(3) A reference in this section to a decision includes a reference to the following: 


(6) granting, giving, suspending, cancelling, revoking or refusing to give a certificate, 
direction, approval, consent or permission (including a visa); 
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476A Limited Jurisdiction of the Federal Court 


(1) Despite any other law, including section 39B of the Judiciary Act 1903 and section 8 
of the Administrative Decisions (Judicial Review) Act 1977, the Federal Court has 
original jurisdiction in relation to a migration decision if, and only if: 


(a) the decision is a privative clause decision, or purported privative clause decision, 
made personally by the Minister... 


(2) Where the Federal Court has jurisdiction in relation to a migration decision under 
paragraph (1)(a), that jurisdiction is the same as the jurisdiction of the High Court 
under paragraph 75(v) of the Constitution. 


500A Refusal or cancellation of temporary safe haven visas 


(1) The Minister may refuse to grant to a person a temporary safe haven visa, or may cancel 
a person’s temporary safe haven visa if, in the Minister’s opinion: 


(6) having regard to either or both of the following: 
(i) the person’s past and present criminal conduct; 
(ii) the person’s past and present general conduct; 
the person is not of good character; or 


(c) in the event the person were allowed to enter or to remain in Australia, there is a 
significant risk that the person would: 


(i) engage in criminal conduct in Australia; or 


(ii) harass, molest, intimidate or stalk another person in Australia (see subsection (2)); 
or 


(iii) vilify a segment of the Australian community; or 
(iv) incite discord in the Australian community or in a segment of that community 


(2) For the purposes of subsection (1)(c)(ii), conduct may amount to harassment or 
molestation of a person even though: 


(a) it does not involve violence, or threatened violence, to the person; 


(6) The powers under subsections (1) may only be exercised by the Minister personally. 


(7) If the Minister makes a decision under subsection (1) to refuse to grant, or to cancel, a 
temporary safe haven visa, the Minister is to cause to be laid before each House of the 
Parliament a statement that: 


(a) sets out the decision; and 


(6) sets out the reasons for the decision. 
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501 Refusal or cancellation of visa on character grounds 


Decision of Minister—natural justice does not apply 


(3) The Minister may: 
(a) refuse to grant a visa to a person; or 
(6) cancel a visa that has been granted to a person; 
if: 
(c) the Minister reasonably suspects that the person does not pass the character test; and 
(d) the Minister is satisfied that the refusal or cancellation is in the national interest. 
(4) The power under subsection (3) may only be exercised by the Minister personally. 
(5) The rules of natural justice do not apply to a decision under subsection (3). 
(6) For the purposes of this section, a person does not pass the character test if: 


(a) the Minister reasonably suspects that the person has been or is involved in conduct 
constituting one or more of the following: 


(i) the crime of genocide, a crime against humanity, a war crime, a crime involving 
torture or slavery or a crime that is otherwise of serious international concern; 


(f) the person has, in Australia or a foreign country, been charged with or indicted for 
one or more of the following: 


i) the crime of genocide; 


ii) a crime against humanity; 


( 
( 
(iii) a war crime; 
(iv) a crime involving torture or slavery; 
( 


v) acrime that is otherwise of serious international concern; 


504 Requlations 


(1) The Minister may make regulations, not inconsistent with this Act, prescribing all matters 
which by this Act are required or permitted to be prescribed or which are necessary or 
convenient to be prescribed for carrying out or giving effect to this Act. 


KRRREKEKKE 


A sectarian civil war erupted in the former Yugoslav republic of Crovobia late last year. An 
official in the Commonwealth Department of Immigration and Border Protection (DIBP) acting 
on ministerial advice approved an application from Ms A—a Crovobian resident and citizen— 
—for a temporary safe haven visa and she arrived in Australia at the beginning of this year. A 
few months after her arrival in Sydney, Ms A met Mr Z, a fellow Crovobian, and the two began 
a relationship. Mr Z had emigrated to Australia in 1996, immediately after a cessation in 
violence following a similar period of conflict in Crovobia, and had been granted Australian 
permanent residency a few years later. Mr Z is a successful sole trader, employing 25 people 
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in Sydney in his thriving insurance agency. He is also a high-profile activist for the local 
Crovobian community as the longstanding President of the Balkan Solidarity Fund: a Sydney— 
based charity and rights advocacy group. 


By May this year, the European Union (EU) brokered a ceasefire in Crovobia and hostilities 
reduced significantly. In July 2017, an interim report published by a group of state prosecutors 
in Crovobia stated that Mr Z had been a key part of a militia group responsible for numerous 
atrocities against civilians in the early 1990s, which could come within the definition of war 
crimes. Mr Z informed Sydney’s Crovobian language newspaper that the allegations made 
against him in the interim report were fabricated and motivated by both sectarian animosity 
and his refusal to bow to extortion attempts. 


In September, the Commonwealth Minister for Immigration and Border Protection (‘the 
Minister’) wrote to Mr Z to inform him that she proposed to order the cancellation of his visa 
pursuant to her powers under s 501(8) of the Migration Act 1958 (Cth) (‘the Act’). A few days 
later, Ms A received a letter from a senior official in the DIBP informing her that, as a result of 
the cessation in hostilities in Crovobia and her associations with Mr Z, the department 
intended to cancel her visa pursuant to ss 37A(3) and 500A of the Act respectively. Unable to 
comprehend the letter due to her elementary English literacy skills, and with Mr Z interstate, 
it was several days later before Ms A learned of its content. 


A Balkan Solidarity Fund legal advisor emailed the DIBP on Ms A’s behalf and with her 
consent in order to request a meeting between Ms A and departmental officials. In the email, 
the legal advisor stated that the situation in Crovobia remained dangerous and that deadly 
reprisal attacks continued. A few days later, while acknowledging receipt of the email, the 
Minister wrote to Ms A to state that the Commonwealth had received assurances from the EU 
that the situation in Crovobia was, for the most part, peaceful and that, regardless, Ms A’s 
visa was to be revoked due to her relationship with Mr Z. This relationship meant that, due to 
Mr Z’s past conduct, the DIBP felt that there was a real risk that Ms A would incite discord 
within elements of the Crovobian community now resident in Australia. 


The Minister also stated that she would not change her mind on the matter and published 
notice in the Gazette the next day that Ms A’s visa was cancelled effective 1 October. Other 
procedural requirements stated in s 37A(4) were also satisfied. 


Meanwhile, Mr Z successfully arranged for a meeting with senior DIBP officials on 14 
September. The officials stated that, firstly, the minister had received documents from official 
Australian intelligence agencies that noted longstanding concerns over the tenor of previous 
statements that Mr Z had made in Sydney’s Crovobian language newspaper in relation to 
Crovobian society. Secondly, they intimated that the department had very recently received 
information from anonymous sources which implicated Mr Z in sectarian clashes in the 
Crovobian capital in the early 1990s. Thirdly, the officials stated that the minister was mindful 
that, with respect to both Mr Z and his partner, the Commonwealth had to share in efforts to 
bring a lasting peace to Crovobia by ensuring that those who had caused demonstrable harm 
to its society were not given shelter by responsible liberal democracies such as Australia. To 
that end, a determination had been tabled in both Houses of Parliament that morning, which 
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stated that the visas of visa—holders originally from Crovobia who were then deemed to come 
within the ambit of to s 501 of the Act would be cancelled with effect in 5 working days. 


Mr Z strenuously denied all of the adverse accusations made against him during the meeting 
with DIBP officials. Nevertheless, pursuant to the determination recently tabled in parliament, 
the minister wrote to Mr Z on 1 October to state that his visa would be cancelled on 8 October 
and he would have to make arrangements to leave Australia or face detention and 
deportation. 


REKKKKKKK 


Ms A and Mr Z engage you to provide legal advice on the following questions: 


a.) In relation to the decisions made under ss 37A(3), 500A, and 501(3), in what court or 
courts should Ms A and Mr Z seek judicial review and what are the most appropriate 
remedies that they should seek? 


b.) Does the Balkan Solidarity Fund have standing to appear in judicial review proceedings 
brought by Ms A or Mr Z? 


c.) What ground or grounds should be pursued in challenging the cancellation of Ms A’s 
visa made under s 37A(3)? 


d.) What ground or grounds should be pursued in challenging the cancellation of Ms A’s 
visa made under s 500A? 


e.) What ground or grounds should be pursued in challenging the cancellation of Mr Z’s 
visa made under s 501(3)? 


f.) What ground or grounds should be pursued in challenging the declaration tabled in 
parliament by the Minister on 14 September? 
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PART B 


You must answer your choice of ONLY ONE (1) of the following questions. 
Part B is worth 25% of your examination mark. 


QUESTION 2. 


Critically analyse the success, or otherwise, of attempts by the Australian federal courts to 
rationalise the rules of standing in administrative law. 


QUESTION 3. 


How have the Australian courts developed a theory of jurisdictional error and has the judicial 
approach here been one which satisfactorily observes separation of powers theory? 


QUESTION 4. 


Critically evaluate the High Court’s approach to purported privative clauses in the Plaintiff 
S157/2002 and Kirk v Industrial Court of NSW cases. 


QUESTION 5. 


Critically discuss the non—delegation principle as it has been developed by the Australian 
courts: is it a satisfactory reflection of the realities of discretionary decision—making in the 
modern administrative state? 


Please remember - This examination paper MUST BE HANDED IN. Failure to do so will result in the 
cancellation of all marks for this examination. 
Writing your name and number on the front will help us confirm that your paper has been returned. 
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